INTRODUCTION
In Whit Stillman's recent film, Barcelona, the buffoonish and not-so-well-read naval attache, Fred, questions his shy-butsophisticated cousin, Ted, about several review essays he had just read, triggering the following amusing exchange:
Fred: Maybe you can clarify something for me. Since I've been waiting for the fleet, I've read a lot. Ted: Really? Fred: And one of the things that keeps cropping up is this about "subtext." Plays and those songs -they all have subtext, which I take to mean a hidden message or import of some kind. So Rulemaking, by Neil Kerwin, 2 offers much text worth talking about. Indeed, Rulemaking, billed largely as an introduction to a crucial yet underappreciated facet of lawmaking, intended for students and practitioners of public administration, political science, and public policy (pp. xi-xii) -Kerwin could have justifiably added law to the list -is mostly text; most of its message is "right there on the surface." By design, the book is part primer, part literature review, part research project, and part call to scholarly arms. Though not without its imperfections, it succeeds on all of these fronts: Rulemaking is not only a helpful introduction to the "hows" (note its subtitle) and "whys" of rulemaking, but also a significant contribution to the scholarly literature on rulemaking. That contribution is not the only reason administrative law scholars should resist any temptation to pass over an introductory book published by * Assistant Professor of Law, University of Michigan. A.B. Michigan, 1988; J.D. Yale, 1991 ; M.A. {Politics) Princeton, 1994. -Ed. I am grateful to Cary Coglianese, Kyle Logue, and Stephen Williams for helpful comments on this review, and to Stephanie Gold for valuable research assistance. [Vol. 93:1511 a nonacademic press, however, for Rulemaking's subtext reveals something about what the most fruitful future work in the field might look like.
I. · SoME CoNTEXT: Rui.EMAKING Rulemaking by federal administrative agencies is one of the most important lawmaking functions of the U.S. government. Kerwin thus rightly dispenses with tentativeness:
Between Congress and the people it represents and the goals we seek to achieve when a law is written stands a crucial intermediate process.
We have come to rely on rulemaking to an increasing degree to define the substance of public programs. It determines, to a very large extent, the specific legal obligations we bear as a society.3
As Kerwin explains, rulemaking is the most important device federal agencies use to specify, clarify, and refine Congress's workproduct -in short, to finish the task of legislating. This is true not only for especially broad, open-ended pieces of legislation. Even when Congress speaks at considerable length and with considerable specificity, agencies must engage in substantial statutory gap-filling. For example, as Kerwin notes, the Clean Air Act Amendments of 19904 required at least several hundred new regulations (by the Environmental Protection Agency's (EPA)·count) before it could become operational (p. 2). Measured qualitatively as well, agency rules constitute a genus of public law of the highest importance.s Accordingly, Kerwin seeks, above all else, to generate increased attention to this dimension of American governance 6 -to an institution Kenneth Culp Davis famously described as "one of the greatest inventions of modern government."7 But first, just what is that invention?
Rulemaking takes several forms. According to section 553 of the Administrative Procedure Act of 1946 ("APA" or "Act")B -3. P. 2; see also p. 85 ("[W] hat goes on during and emerges from rulemaking is at least equal in importance to any other element of our public policy process.").
4. 104 Stat. 2399 (codified as amended in scattered sections of 42 U.S.C.).
5.
Orders, ·the product of agency adjudication processes, constitute the other main genus of agency decisionmaking. Adjudication is conducted according to § § 554, 556, and 557 of the Administrative Procedure Act of 1946 (APA}, 5 U.S.C. § § 551-559, 701-706 (1988) , which specify agencies' formal hearing processes and require a separation of powers between an agency's executive-prosecutorial and its judicial arms. Whereas rulemaking resembles decisionmaking according to the legislative model, adjudication resembles decisionmaking according to the judicial model. See, e.g., Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 216-17 (1988} (Scalia, J., concurring) (comparing rulemaking and adjudication).
6. At several points, Kerwin suggests that the success of the American political system turns on the success of rulemaking. For example: " [T] he health of our democracy now hinges in no small part on how well rulemaking works." P. 293.
7. KENNEm CuLP DAVIS, ADMINISTRATIVE LAw TREATISE § 6.15, at 283 (Supp. 1970) . 8. Section 553 provides, in relevant part:
an act that serves as the "constitution" of the administrative state9 -agencies authorized by statute to issue "legislative"10 rules without first providing a hearing on a record can do so simply by following three basic steps. First, the agency must apprise potentially interested parties that it is contemplating adopting some proposed rule. Second, the agency must allow those parties an opportunity to respond to the agency's proposed rule. Third, after receiving any such responses and generating ·whatever additional information the agency thinks necessary to consider, the agency must promulgate, at least thirty days before the rule is to take effect, a "concise general statement" explaining why the rule took the final form it did.11 Thus do agencies engage in "ordinary" or "informal" or "noticeand-comment" rulemaking. Ordinary rulemaking is distinguished first from "formal" rulemaking. Tue words "hearing" and "record" (more precisely, the legal equivalents of these terms 12 ) in an agency's statute triggers form~ rulemaking.13 In .the formal rulemaking mode -employed only for limited categories of agency decisions, such as ratemaking and decisions dealing with food additives -an agency must con-(b) General notice of proposed rule making shall be published in the Federal Register • . • • The notice shall include -
(1) a statement of the time, place, and nature of public rule making proceedings; (2) reference to the legal authority under which the rule is proposed; and (3) either the tenns or substance of the proposed rule or a description of the subjects and issues involved •..• (c) After notice required by this section, the agency shall give interested persons an opportunity to participate in the rule making through submission of written data, views, or arguments with or without opportunity for oral presentation. After consideration of the relevant matter presented, the agency shall incorporate in the rules adopted a concise general statement of their basis and purpose. 5 u.s.c. § 553 (1988 duct a hearing during which parties may provide testimony, present e.vidence taken on a record, and cross-examine adverse witnesses. 14 If the agency deems that prejudice will not result from the written submission of evidence, it can conduct formal rulemaking, in effect, through the mail, 15 in which case formal rulemaking partially resembles informal rulemaking. Even here, however, evidence is recorded, and all other requirements of formal rulemaking still apply. As Kerwin explains, agencies' rulemaking obligationswhether in the formal or informal mode -do not always appear on the face of the virtually unamended APA. 1 6 First, some of those obligations have been identified by federal courts in the course of interpreting the Act's provisions. For example, courts have held that section 553's "notice" must explain the general factual or other bases on which a proposed rule rests, in order to give potentially interested parties a fair opportunity to respond with comments, and furthermore that 553's "concise general statement" cannot be so concise or general that courts cannot effectively review an agency's final rule.17 14. 5 u.s.c. § § 556-557 (1988 16. P. 55. The core rulemaking provisions of the APA remain the same today as they appeared in 1946, though the Act was recodified in 1966 as part of Title 5 (specifically, chapters 5 ("Administrative Procedure") and 7 ("Judicial Review") of Part 1, "The Agencies Generally," of Title 5, "Government Organization and Employees," of the U.S. Code). In that same year, the old § 3 was rewritten to become the Freedom of Infonnation Act, Pub. L. No. 89-554, 80 Stat. 383 (1966) (codified as amended at 5 U.S.C. § 552 (1988)). Chapter 5 was amended in 1974 to house the Privacy Act, Pub. L. No. 93-579, 88 Stat. 1896 (1974 (codified as amended at 5 U.S.C. § 552a (1988)), and again in 1976 to house the Sunshine Act, Pub. L. No. 94-409, § 3(a), 90 Stat. 1241 , 1241 -46 (1976 (codified at 5 U.S.C. § 552b (1988)).
Since 1946, Congress has made only two substantive changes to the core provisions of the APA governing administrative procedure and judicial review. Along with the passage of the Sunshine Act in 1976, Congress amended § 557(d) -which governs fonnal adjudication and fonnal rulemaking processes -to forbid ex parte communications in fonnal evidentiary proceedings. Congress amended § § 702 and 703 that same year to eliminate the sovereign immunity defense in a certain class of cases. For a helpful overview of the stability of the APA, which offers explanations for its durability that resonate with Kerwin's, see William H. Although courts have had to give meaning to the non-self-defining vocabulary of § 553 -"notice," "opportunity to participate," and "concise general statement," for examplecourts do not impose upon agencies procedural requirements beyond those found in the More important, the other two branches have supplemented agencies' rulemaking obligations by subsequent legislation and executive order. Sometimes these supplemental requirements are directed to particular agencies, as in the case of the Toxic Substances Control Act, 1 s which requires the EPA to develop rules governing the testing of substances based on considerations of costs and a range of specified health risks (p. 58). Other statutes supplementing the APA's rulemaking requirements apply to all agencies, such as the National Environmental Policy Act,19 the Paperwork Reduction Act, 2 0 and the Regulatory Flexibility Act. 2 1 These acts require rulemakers to assess the environmental impact of certain rules, develop information on the paperwork burden that will accompany rules, and reduce the burden of rules on small entities, respectively. In addition to such legislation, executive. orders requiring specific consideration of the costs and benefits of proposed major rules significantly add to rulemakers' obligations. 22 541 F.2d 1, 33-34 (D.C. Cir. 1976) 385 U.S. 843 (1966) . So while commentators are in one sense correct that the APA has proved resistant to statutory amendment in part because of subsequent judicial interpretation, the point that Congress has not amended the APA because the judiciary has done so can be overstated. Judicial interpretation of key tenns of the APA does not distinguish the APA from many other statutes that become operational only after judicial interpretation of key tenns. To say as Kerwin does (pp. 52, 55-56, 71-72) The Negotiated Rulemaking Act of 199()23 also applies to agencies across the board, authorizing but not requiring agencies to organize and conduct negotiations among parties interested in a particular rule. The Negotiated Rulemaking Act essentially codified and routinized a practice agencies sometimes employed to generate a consensus among interested parties prior to promulgating a proposed rule. In a negotiated rulemaking, the agency convenes a committee composed of representatives of parties whose interests are implicated by the rule an agency seeks to develop. 24 Along with the agency, and with the help of an outside facilitator, the committee members negotiate in an attempt to formulate a proposed rule that all find acceptable. Ordinary notice-and-comment processes commence once participants in the negotiated rulemaking have come to a consensus about the form of a proposed rule. But, at least according to negotiated rulemaking's proponents, ordinary notice-and-comment proceeds more quickly and with less conflict than it would have in the absence of prior negotiations. 25 cost-benefit analysis, and -once a rule has been published in the Federal Register -to identify for the public the changes between the draft rule submitted to OIRA and the final action taken. Exec. Order No. 12,866 § § 4(c), 6, 3 C.F.R. at 642-48. Note, however, that executive orders are largely exhortatory for independent, as opposed to executive, agencies.
See, e.g., Exec. Order No. 12, 291 § l(d) -15 (1988) . Passed in 1972, the FACA governs reliance by the President and by agencies upon outside advisors. Like the Negotiated Rulemaking Act, Congress passed the FACA in an effort to routinize informal practices that agencies had already developed. Like the Sunshine Act, the FACA was designed in part to open those practices up to public oversight and participation. In brief, the FACA requires that an advisory comII1ittee be established only after a determination that the public interest so requires, that every advisory committee have a clearly defined purpose and limited life-span, that every advisory comII1ittee have a membership representing diverse points of view, and that advisory committees' activities be subject to review by agencies, the President, the Congress, and the public. 5 U.S.C. app. § § 5, 9-11, 14 (1988 "Hybrid rulemaking" constitutes yet a fourth species of rulemaking -"hybrid" because this mode is more formal than ordinary rulemaking but less so than formal rulemaking. 2 6 Like negotiated rulemaking, hybrid rulemaking involves legislative supplementation to section 553's requirements. Unlike negotiated rulemaking, however, hybrid ;rulemaking statutes selectively apply to particular agencies. Typically, hybri4 rulemaking requires those agencies to conduct public hearings in the course of developing a rule. This effort to expand opportunities for outside participation in rulemaking peaked in the early 1970s, after which time hybrid rulemaking lost its popularity. Because formal rulemaking and hybrid rulemaking are not widely used today, 27 and because negotiated rulemaking's use so far' has been limited, most of Rulemaking focuses, implicitly, on section 553, notice-and-comment rulemaking.28
This is not to imply that the dominant species of rulemaking started with the APA. To the contrary, the APA's rulemaking provisions constituted more of an endorsement than a creation of rulemaking. As Kerwin explains, rulemaking extends back to the first Congress (p. 45), though of course large-scale bureaucracies with substantial organizational resources did not emerge until the end of the nineteenth century. In fact, one of the virtues of Rulemaking, even for the initiated, is the supply of little-known · facts and anecdotes Kerwin provides in explaining how rulemaking was an important government function before the passage of the APA. 29 REv. 59 (1995) . The ACUS is an important catalyst for the study of rulemaking. In Rulemaking, Kerwin frequently relies on ACUS's A GumE TO FEDERAL AGENCY RULEMAKING, supra note 27; see also FEDERAL ADMINISTRATIVE PROCEDURE SOURCEBOOK, supra note 28. participation, and accountability. These constitute, according to Kerwin, the "core elements of rulemaking" (p. 52). Although he does not put it in exactly these terms, Kerwin's message about the core elements of rulemaking can be summarized as follows.
Rulemaking is by and large an institution to facilitate the necessary exchange of information between agencies and outside parties. Agencies, however "expert" they may be, are not omniscient. They need information to generate rules. Often, outside parties possess information relevant to a rule an agency must develop. Rulemaking processes provide a mechanism for the transfer.
And the exchange is bilateral. When an agency initially solicits comments during the first notice-and-comment phase of informal rulemaking, this very act discloses to outside parties information about the agency's agenda and the direction in which the agency might proceed. The agency's solicitation invites interested parties -including other agencies, federal or state, as well as private groups -to provide the agency with information about the form its proposed rule should take. Parties respond by answering the invitations, thus supplying the agency with needed information. The agency further reveals information in subsequent rounds of notice and comment, as the agency's information forms the basis of its responses to the comments it receives. Based on the agency's responses to the parties' responses, the parties come forth with additional information, hoping to shape the agency's decisionmaking yet further. And so on. After the fact, agencies disclose still more information upon providing the requisite concise general statement setting forth the agency's rationale for the final rule developed.
Information is thus a prerequisite for participation in rulemaking processes -hence the link between Kerwin's first two themes. In the first instance, potential participants must know which proposed rules an agency is contemplating. Federal Register publications, they have a significant impact on the agencies' disclosure of information during rulemaking processes. As Kerwin notes, for example, the Administrative Committee's regulations require that preambles accompany all proposed and final rules published in the Federal Register and that such preambles "infonn the reader, who is not an expert in the subject area, of the basis and purpose for the rule or proposal." 1 C.F.R.
§ 18.12(a) (1995) . This means that preambles for major rules often are longer than the rules themselves, running for several hundred pages.
participants must have some capacity to develop information upon which to base comments responding to the agency's proposed rule. The possession or lack of information, in other words, effectively circumscribes the set of parties "eligible" to participate in the development of rules.39 As a practical matter,4o only parties with information bearing on a proposed rule are eligible to participate in rule making. . Very often, outside parties do have information bearing upon a proposed rule and thus do participate in rulemaking. Thankfully so, according to Kerwin, for participation by outside parties enhances the poJ!t~cal legitimacy of authoritative rules developed by officials not directly accountable to the citizenry. 41 Kerwin's analysis thins here, however, for he uses the term "public participation" in two very different ways. Sometimes, Kerwin uses public participation to refer to participation in rulemaking by representatives (actual or putative) of the public, or at least of broad-based interests -typically, the intended beneficiaries of the legislation upon which a rule will be based, as opposed to those who will most directly bear its costs. 42 Elsewhere, however, he uses public participation interchangeably with participation by "regulated parties," not representatives of the larger public at all.43
But one can, and should, distinguish between participation by representatives of broad-based interests and participation by representatives of regulated parties, for the two have different implications for the political legitimacy of rulemaking. After all,
The APA requires that "notice of proposed rule making ... be published in the Federal Register, unless persons subject thereto are named and either personally served or otherwise have actual notice thereof in accordance with law." 5 U.S.C. § 553(b) (1988) (emphasis ad· ded). Thus, absent a showing by the agency of actual notice by some other means, a court may invalidate or remand a rule not preceded by notice in the Federal Register. See, e.g., PPG Indus., Inc. v. Costle, 659 F.2d 1239 , 1249 -51 (D.C. Cir. 1981 Legally, any party whosoever may answer a notice of proposed rulemaking by sending comments to. the agency developing the rule. But any party seeking to affect the shape of the final rule must have information that adds to the agency's stock of useful information.
41. P. 161 ("To the extent that rulemaking has political legitimacy, it derives from the right of affected interests to present facts and arguments to an agency under procedures designed to ensure the rationality of the agency's decision." (quoting Harter, supra note 25, at 17)).
42. See, e.g., pp. 57, 80, 161, 171. 43 . See, e.g., pp. 54, 165. participation in rulemaking only by those subject to the rules might compromise, rather than advance, agencies' political legitimacy. One cannot safely assume that those who will bear the costs of final rules will provide agencies with reliable information about early versions of those rules. 44 Information about the quality of information is one type of advantage outside parties may have over agencies. To the extent that participation by regulated parties results in rules predicated on skewed or incomplete information strategically provided by those parties, participation exacerbates rather than ameliorates concerns about political legitimacy.
More serious, perhaps, is the threat that regulated parties will enjoy illicit influence. Rather than take advantage of their better information, private parties might cooperate with agencies to develop rules that, at the extreme, advance the private interests of those parties and undermine the legislation upon which the rules are based. Rent-seeking by regulated interests sometimes entails agency collaboration.
None of this is to suggest, however, that informed parties will enjoy influence, illicit or otherwise, on an agency's development of a rule in any given case. First, agencies act largely at their own discretion concerning the weight they will attach, if any, to information received during a rule's development. Setting aside agencies' own interests in generating the most informed rules, nothing elsecertainly not the APA -compels agencies to do anything but ignore parties' input.4 5 More important, an agency's choice among possible rules is influenced by more than its exchange of information with informed outside parties. After all, rulemaking hardly takes place in a political vacuum; agencies also respond to stimuli from Congress, the White House, and even the courts in the course of developing rules -hence the link to Kerwin's third element of rulemaking, accountability.
Accountability is two-edged. Insofar as the forces to whom agencies are accountable seek to 'advance general interests, greater accountability is desirable. Here accountability helps ensure that rulemakers stay within proper bounds. Insofar as the forces to whom agencies are accountable seek rules that benefit narrow interests to the greater detriment of general interests, on the other 44. Though Kerwin seems to do so at one point: "First, industrJ, broadly defined, is the most reliable source of information on its own processes, and products." P. 102.
45. The possibility of ex post judicial review helps to ensure that agencies do not ignore relevant data, however. Courts review agencies' rules, pursuant to APA § 706(2)(A}-(D}, by applying a fairly deferential "arbitrary [or] hand, greater accountability is undesirable. Here accountability facilitates illicit influences on rulemakers. And the nature of oversight that each branch of government exercises over agencies, and thus over rulemaking processes, in turn depends on who participates in rulemaking and with what information they do so.
No doubt, this analysis oversimplifies; information, participation, and accountability are related in even more complicated ways than described. One can begin to specify those ways, as Kerwin does, based on perfectly plausible assumptions about such matters as: whether private participants in rulemaking processes more often represent broad or narrow interests; whether agency personnel usually act to further their own conceptions of the public interest or instead collaborate with regulated parties in some quid pro quo; whether Congress and the White House seek to shape rulemaking processes to promote general interests or to please narrow but powerful constituencies; and whether agencies are highly responsive to congressional signals or instead merely placate concerned congressmembers until they tum their attention elsewhere. And these include but a few of the questions that must be answered before one can fully unpack the relationships among information, participation, and accountability. But while one can make plausible assumptions about such matters ad infinitum, even the most sensible postulations can further the understanding of rulemaking only so far. Sooner or later, one must turn to data on how rulemaking processes really work. Unfortunately, however, facts on information, participation, and accountability are quite scarce.
Fortunately, Kerwin understands this perfectly wefl,46 as Rulemaking demonstrates. In it, Kerwin furthers what is known about these elements, participation in particular, by making several small but significant contributions to the body of empirical work on rulemaking. First, Kerwin conducted a survey of agencies asking agency personnel how rulemaking processes were managed by their particular agency. 4 7 Among other things, he found that for 63% of agencies, prior authorization from senior agency management is required to begin a rulemaking; that 70% of agencies occasionally use outside contractors during the development of a rule to supplement the agencies' own expertise; that only one of the thirty-five agencies 46 . Dean of the public policy school at American University, Kerwin is also an accomplished political scientist. Former Chair of the American Political Science Association's Section on Public Admiilistration, he and a colleague (Professor Laura Langbein) were recently enlisted by the EPA to undertake a comprehensive empirical study of negotiated rulemaking to assist the Agency in carrying out its assessment of negotiated rulemaking as a decisionmaking technique. In short, Kerwin is an empiricist as well as a thoughtful commentator. See, e.g surveyed informs interested members of Congress of the progress being made during the development of a rule; and that only two agencies allow their staff involved in a rulemaking to maintain a liaison with the OMB (p. 144). Little follows from these facts alone, but the survey provides one useful starting point for further consideration of intra-agency rulemaking processes and of the relationship between those processes and presidential, public, and congressional oversight. Specifically, Kerwin's survey of agencies raises several questions worthy of follow-up research; For example: If in most agencies prior authorization from agency management is required to initiate a rulemaking, does that authorization usually come from political appointees or instead from senior agency bu-· reaucrats? To what extent does agency reliance on contractors test the limits of nondelegation? And how do the White House and Congress influence the development of a rule if the rulemaking staff of most agencies does not communicate with members of Congress or the OMB during the rule's development?
Of course, the results of Kerwin's survey of agencies speak to the rulemaking process from agencies' vantage p9int. Kerwin also sheds light on the issue of participation in those processes by outside groups. First, in an effort to gauge the extent to which rulemaking triggers participation from outside groups, Kerwin analyzed all rules published in the Federal Register from December 1990 through June 1991. This seven-month period (chosen randomly) generated a total of 1985 rules (p. 193). Relying on information in the rules' preambles, 48 Kerwin calculated for each month in question the percentage of rules that had been preceded by a notice of proposed rulemaking and, more important, the percentage of rules preceded by a notice of proposed rulemaking that actually generated comments from outside parties. He found that notice of proposed rulemaking preceded 43 % of the examined rules, 49 and that 60% percent of those triggered commentary (p. 195).
Kerwin's 60% figure is indicative of the overall frequency of participation in notice-and-comment rulemaking, but reveals little about how participation in rulemaking ranks relative to other forms of political participation. To address this issue, Kerwin conducted a survey of Washington-based interest groups, asking the groups 48. See supra note 38. 49. Given that § 553 requires notice of a rulemaking, Kerwin's 43% figure seems surprisingly low, as he observes. Kerwin hypothesizes that some of the 1985 rules were exempted from notice requirements. Almost certainly this accounts for much of the gap, as interpretive and procedural rules do not require prior notice. See supra note 10. As Kerwin also points out, final rules may not always reflect prior notice. Kerwin suggests, however, that agencies may not always follow notice requirements, noting that other studies also suggest some pattern of noncompliance with the notice requirement of § 553. P. 193 •. At any rate, examination of the text from a sample of Kerwin's set of rules would clarify this matter.
(among other things) how they compared the importance of their participation in rulemaking to their participation in lobbying, litigation, and grassroots organization, and how much of their annual budget they committed to rulemaking. Of the one hundred and eighty groups that responded, a substantial majority reported that they considered their rulemaking activities to be of equal or greater importance than lobbying activities (66.9% ), grassroots political work (67.2%), political contributions (69.9%), and litigation (78.6%) (p. 194). Kerwin also found that participation in rulemaking varies across different types of interest groups. Ninety percent of trade associations, 88% of business groups, and 80% of labor unions responding to the survey indicated that they participate in rulemaking activities, while only 59% .of citizens' groups -consumer groups and environmental groups -indicated that they participate in rulemaking (p. 196): Further, citizens' groups allocate on average 9.4% of their annual budgets to rulemaking, while trade associations and business groups allocate 15.5% and 17.3%, respectively (p. 197).
Providing a glimpse of what kinds of comments interest groups communicate to agencies, Kerwin reports that of those groups that participate in rulemaking, 83.4 % suggested that they "almost always" raise issues concerning the quality of information supporting a proposed rule, while 77.2% indicated that they almost always raise concerns about the cost of complying with the rule, but only 27.5% indicated that they almost always question the rulemaking agency's legal authority to issue the rule.so Finally, Kerwin's survey taps interest groups' perceptions about the efficacy of their participation in rulemaking. Of the groups that participate in rulemaking, 15.9% indicated that they consider their participation successfulwhere success means having some influence on the final shape of the rule -merely one-quarter of the time, 40.9% indicated that they consider their participation successful one-half of the time, and a full 42.4 % indicated that they consider their participation successful three-quarters of the time (p. 209). Kerwin's data do not capture groups' perceptions about the magnitude -perceived or real -of their influence on the development of rules, but it is noteworthy that groups believe that participation in rulemaking so often has some real impact on the development of rules sufficient to justify the cost of participating.
To be sure, one must he cautious about drawing strong conclusions from Kerwin's data. His analysis of rules promulgated in the 50. P. 198. In addition, Kerwin reports that 75.4% of the groups that participate in rulemaking suggested that they almost always raise concerns about the clarity of proposed rules, 85.6% raise concerns about compliance options, and 72.5% address the time for compliance with proposed rules. P. 198.
Federal Register does not distinguish between legislative rules on one hand and interpretive and procedural rules on the other. And his survey data also must be approached mindful of the dangers associated with survey data. 51 Even so, properly understood, both Kerwin's analysis of almost two thousand rules and his, extensive survey of Washington interest groups provide real. insight into who actually participates in rulemaking, to what extent, and with what concerns. These contributions alone would render Rulemaking a significant addition to the scholarship on rulemaking. Together with its survey of agencies and its helpful overview of the basic historical, legal, and political dimensions of rJlemaking, Rulemaking is a welcome source even to those already familiar with rulemaking's basics.
Not to oversell the book, Rulemaking does have its soft spots, in addition to its overtaxing of the concept of public participation. For one, its logic is occasionally rather loose. For example, throughout the book Kerwin argues as if the premise that delegation of legislative authority is necessary -given the demands of the American citizenry, on one hand, and the scarcity of time and other resources Congress faces, on the other hand -compels the conclusion that rulemaking is necessary. Indeed, the necessity of rulemaking is a leitmotif of Rulemaking. 52 But Congress could respond to the great demands placed upon it in other ways; assuming delegation is necessary, Congress need not necessarily delegate rulemaking power specifically. And even if delegating some kind of rulemaking power were inevitable, still rulemaking in its current particular form is not indispensable. 5 3 Nevertheless, Kerwin several times suggests that the subject of Rulemaking -notice-and-comment rulemaking with supplemental statutory overlays -is a linchpin of U.S. democracy.54 Perhaps Kerwin's mistake is a consequence of the fact that rulemaking just so happens to be the primary form in which agencies delegated lawmaking powers exercise those powers: Taking congressional delegation of lawmaking power to be unavoidable, and then observing that delegation so often takes the form of rulemaking power, Kerwin seems to conclude that rulemaking is inevi- Familiar collective action and principal-agent models together provide one framework helpful for understanding both the strength of Kerwin's position that delegation is necessary and the vulnerability of his position that rulemaking is necessary. The necessity of legislative delegation stems, in part, from the collective action problems Congress faces. Because individual legislators have their own personal sets of interests, goals, and ambitions, and because these do not always overlap with the interests, goals, and ambitions of Congress collectively, single members seldom have powerful incentives to contribute to -what are for Congress as a wholecollective goods. More concretely, individual members of Congress typically have little incentive to invest the resources necessary to become experts about, for example, pending legislation concerning the effects of a particular carcinogen on the environment,ss So Congress does just what the citizenry, facing the same collective action problems and interrelated time and information constraints, does: It delegates power. Just as the citizenry must delegate power to Congress, so Congress must delegate power to agencies. The legislature thus empowers the EPA to study carcinogens so that individual members can pursue other goals.
But delegation introduces problems of its own. Perhaps most important, those to whom power is delegated -the agents in a principal-agent relationship -often have interests, goals, and ambitions of their own that may diverge from those of the delegators -the principals. Principals may attempt to develop safeguards to help ensure that agents do not further their own interests at the expense of their principals' interests. As Kerwin discusses (pp. 216-29), Congress employs several oversight techniques to monitor agencies. But any such oversight mechanisms are costly, and, moreover, they introduce collective action problems anew, as the monitoring of agents of multiple principals is itself a collective good. The question thus becomes whether rulemaking solves more collective action problems than the agency problems it creates. And if the answer to this question is yes from Congress's vantage point, is it also yes from the citizenry's vantage point, given that congressional delegation of rulemaking power may make it more difficult for the citizenry to monitor its agents in Congress?S6 On these questions, Rulemaking provides little guidance.
Second, Kerwin resists drawing certain inferences that his data make tenable. Specifically, his survey results indicating that citi-55. Certainly Congress as an institution faces other constraints, such as scarcity of time, information, and other resources. But these constraints in tum are very closely related to the problem of collective action.
56. Perhaps revealingly, Kerwin at one point leaves out the citizenry, the "first" principal in the principal-agent chain, when discussing the advantages rulemaking brings to the main actors in the political system. Pp. 32-35.
• zens' groups allocate roughly 9% of their average budgets to rulemaking while business groups allocate roughly 17% of theirs, coupled with the results that interest groups as a whole perceive that participation in rulemaking is efficacious, suggest that business and trade groups enjoy greater influence on the development of rules than do consumer groups. One cannot conclude as much decisively, but Kerwin's data are highly suggestive, especially remembering first that the absolute size of business groups' budgets almost certainly greatly exceeds the size of consumer groups' budgets, 57 and moreover that business groups outnumber consumer groups. 5 8 In absolute dollars, then, business groups expend many more resources on participation in rulemaking -participation that interest groups generally perceive to be worth the costs.59 Yet, Kerwin resists drawing any tentative conclusions about lopsided influence in rulemaking, suggesting instead that perhaps "businesses and trade associations are so frequently threatened by rulemaking that comparatively fewer can afford to devote their attention elsewhere" (p. 199). He further suggests that the fact that a high percentage of participating groups report that they raise compliance concerns may account for the mere appearance of the overrepresentation of business interests; other groups, the argument goes, do not have a great stake in compliance matters. But surely compliance concerns are not unique to business interests, although the direction of their concerns probably is. That is, business groups seem most likely to be concerned that compliance options are too few, compliance time is too short, and compliance costs are too high, but environmental groups often have a mirror-image set of concerns: complifill:ce options are not strict enough, the compliance time frame is too long, and so on. Moreover, if compliance concerns really are unique to business interests, then Kerwin's point here is circular: It begs the question why so many groups who have compliance concerns -that is, business groups -are those who 57. See, e.g 66-69, 75-78 (1986) ; see also p. 197. 59 . To the extent that trade associations represent business interests, the fact that business groups and trade associations are categorized separately further understates the difference in magnitude of resources that fuels business and consumer-environmental participation. Although Kerwin's data are not decisive on the question, taken together they strongly suggest that business-oriented interests enjoy much more influence in rulemaking processes. On the other hand, however, one cannot assume that business interests are homogenous. Rivalries among business interests, and perhaps especially between big-business and small-business interests, no doubt often pit business-oriented interests against one another. For that matter, one cannot assume that consumer and environmental interests are homogenous, though they seem likely to be more so than do business interests. participate so much in rulemaking. Either way, the observation that a high percentage of groups that participate in rulemaking raise compliance issues does not ameliorate concerns about the extent of business-oriented groups' influence on rulemaking processes relative to that of other groups.
Third, some of Rulemaking's discussion is too rudimentary to be of much use to most readers. Kerwin spends a couple of pages, for instance, explaining that federal judges are appointed for life, that the federal court system has three tiers including a Supreme Court composed of nine members, and that because federal judges may have been appointed by presidents of a different political party from the one in power at any given time, there may be division among the branches about what constitutes desirable regulatory policy. 60 More distracting for lawyers, perhaps, is the fact that some of Kerwin's legal analysis is simplistic. For instance, although Kerwin rightly observes that those who would challenge a rule in federal court must first overcome several legal hurdles, his discussion of judicial review in the penultimate chapter of the book seems to conflate jurisdiction with standing with sovereign immunity with 104-07 (1977) . Today, the main substance of § 704 is its imposition of a finality requirement "on top of" § 1331. As the language of § 704 suggests, finality is, strictly speaking, jurisdictional, though Kerwin seems to suggest that finality is a judicially-developed timing doctrine (p. 256) perhaps confusing finality with the exhaustion doctrine.
Kerwin also conflates judicial review of the factual basis of an agency's rule, on one hand, and judicial review of an agency's interpretation of the statute that authorizes the agency to engage in rulemaking, on the other hand. He thus argues that the Supreme Court's decision in Motor Vehicle Mfrs. Assn. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29 (1983) , and the Court's decision in Chevron U.S.A Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984) , manifest "strongly contrasting views of the role courts should assume when considering challenges to agency rulemaking." P. 260. These cases, however, presented rather different legal questions. In State Farm, the Court stated that a rule will be found arbitrary
The worst of Rulemaking's few vices, however, is its belated treatment of "theory." Not until the last chapter does Kerwin turn to theories of rulemaking. Oddly, he begins with an apologia for the discussion to come: Practical, pragmatic readers are no doubt casting a wary eye on the title of this final chapter ["Rulemaking: Theories and Reform Proposals"]. They likely value facts, cold-eyed realism, and a problem-solving attitude. For many, "theory" connotes a painfully abstract or irrelevant academic exercise too removed from the problems of the real world to help those who must live with them, or try to solve them. [p. 271] He then goes on to justify the topic in entirely unobjectionable but, one would have thought, unnecessary terms: .
[A] theory of rulemaking is not a luxury [but] an indispensable tool for all students of rulemaking, whether their interests. lie in scholarship or practice.
. . . Whatever the motivation of those who would change the rulemaking process ... they should. at least be sure that the actions they contemplate are likely to produce the results they desire. [pp. 270-71] Indubitably. Empirical work uninformed by theory is no more useful than theory ungrounded by empirical .work.
But having justified his turn to theory, Kerwin treats the subject at once too broadly and too narrowly. On one hand, he argues that a theory of rulemaking must answer three questions: (i). Why has rulemaking come to play a crucial role in lawmaking? (ii) What determines rulemaking's results? and (iii) What are the implications of rulemaking for our constitutional system? With these tests in mind, Kerwin further argues that a "review of what we know about each of these questions strongly suggests that a comprehensive theory of rulemaking is well within our grasp" (p. 272). As his questions suggest, however, he really has in mind several distinct types of theories -historical theories explaining the evolution of the institution, predictive theories explaining the form that final rules take today, and legal theories justifying the existence of rulemaking agencies constitutionally. Each of these is interesting and important, but only the second is essential for the scholar and practitioner whom Kerwin addresses at the beginning of his chapter. One could enjoy a successful scholarly or political career with a deep underand capricious if an agency fails to provide an adequate basis for it or, worse, offers an explanation that runs counter to the available evidence. 463 U.S. at 43. In Chevron, the Court stated that where a statute is silent or ambiguous with respect to a particular interpretive question, an agency will enjoy judicial deference toward its interpretation of that provision, so long as that interpretation is reasonable. 467 U.S. at 842·45. Both cases involved challenges to agency rules, but the nature of the challenges, and of the judicial resolutions of them, was distinct in each case. standing of what determines the results of the rulemaking process -knowing exactly which variables most account for the form final rules take -and only an elementary understanding of the history and constitutional position of rulemaking agencies. 6 2 Moreover, even assuming that Kerwin has identified the proper measures for assessing a theory of rulemaking, his claim that a comprehensive theory of rulemaking is within our grasp seems quite sanguine in light of his treatment of each of those measures. As for why rulemaking occurs and what the constitutional implications of rulemaking are, Kerwin has little to say. On the latter subject, he simply notes that the health of democracy depends upon how well rulemaking works. 63 On why rulemaking occurs, Kerwin goes on at some length, but his functionalist account -he explains how rulemaking serves the interests of its participants, the Congress, the President, the courts, and interest groups -does not go very far to distinguish rulemaking either from other institutions that might accomplish whatever rulemaking accomplishes or from other modes of agency decisionmaking.
He writes of Congress, for instance:
The growth of the federal government, particularly during this century, was b.oth the cause and the consequence of rulemaking .... Whether the growth of government since the onset of the Great Depression is a result of congressional responsiveness to unprompted constituency demands or due to the discovery of the electoral bulletproofing provided by pork, the effects on rulemaking are indisputable. Congress has always chosen to cede crucial elements of the design and Virtually all implementation of thousands of programs to rulemaking. Overwhelmed by demands from the public or by their · own ambition, it was clear to the members of every Congress since the first that they could not provide in statutes all that was needed to define and guide public policy. [p. 273] The fact that Congress "has always chosen" to delegate to rulemakers, however, does not tell us why they have done so. And whether they have done so to serve their constituency or to fuel reelection campaigns or for some alternative reason or complicated combination of reasons, is precisely what the question "Why does rulemaking ·occur?" seeks to ask. Granted, Kerwin does go on to say that others have argued that Congress has delegated rulemaking power to avoid difficult political issues and to increase its capacity to oversee agencies. But this raises more questions than it 62. To be sure, there may be many reasons to be interested in both the history of rulemaking and the constitutional status of rulemaking agencies, but Kerwin does not iden· tify them when making his case that the scholar and practitioner alike should be concerned with theory.
63. Earlier in the book, Kerwin observes that the Supreme Court eventually reconciled agencies' existence with the Constitution, but offers no analysis of the issue. Pp 47-48. answers: Is the delegation of rulemaking power overdetermined? Why did Congress decide to use rulemaking in particular to avoid difficult political decisions? What about rulemaking makes it easier to oversee than other modes of agency decisionmaking -and how do we know?
On the more central question of what determines the content of final rules, Kerwin's discussion is more developed. Here he outlines the basic tenets of competing predictive theories of rulemaking, explaining the basic division between the "bur~au-dominance" school as~ociated with Niskane:D. 64 - according to which agencies are the dominant partner in the Congress-agency relationship, able to further their own interests with little threat of detection by Congress -and the "principal-agent" school associated with Noll and Weingast 65 - III. THE FUTURE OF SCHOLARSHIP ON RuLEMAKING Also missing from Kerwin's chapter on theory is an explicit treatment of normative theory. Th.is is not a criticism, but rather an observation about Rulemaking's scope. Kerwin does close his book with a brief discussion of several rulemaking reform proposals, but without connecting these proposals to their corresponding visions of what rulemaking should look like, notwithstanding that every reform proposal necessarily presupposes a commitment to some alternative regime deemed more preferable than the system of rulemaking we now know .. Nor does Kerwin develop at any length his own normative account of rulemaking. And yet, on one level, a normative vision of rulemaking pervades Kerwin's book; it is the subtext of Rulemaking. Throughout the book, Kerwin implies that rulemaking becomes more desirable as rulemaking agencies become more accountable to those whose interests are implicated by proposed rules. Accountability, again, takes direct and indirect forms. Agencies are directly accountable to the extent that rulemaking processes themselves are amenable to participation by all implicated interests; agencies are indirectly accountable to the extent that effective congressional and presidential oversight advances those interests. Kerwin's own rulemaking reforms, then, appear between the lines, and on a high level of abstraction: Reform measures that would render rulemaking processes more open to participation, and -to the extent that Congress and the President are themselves sufficiently accountable to their constituencies to ensure that their oversight of agencies furthers all implicated parties' interests -reform measures that would render agencies more accountable to Congress and the White House would be desirable.
Kerwin never calls for reform directly, but the general message that greater accountability both improves the quality of final rules and enhances the political legitimacy of rulemaking as an institution pervades his overlapping discussions of information, participation, and accountability. 66 For example, in an early passage on "mechanisms of accountability," Kerwin notes that rulemakers are subject to layers of constraints imposed by the other branches, and suggests that the most problematic aspect of accountability is that those constraints sometimes conflict with one another (pp. 70-71). The mere fact that rulemakers are constrained by the other branches does not worry Kerwin because he assumes that Congress and the President are in turn accountable to their constituencies. 67 Were Congress and the President not accountable to their constituencies, one would have to consider whether their oversight constituted a cor-66. At one· point, Kerwin writes: "The opportunity to participate in the development of rules lends the process an element of democracy not present in other forms of lawmaking." P. 65. 67. The assumption is explicit Kerwin writes: "Congress is driven by the interest of con· stituents and expects those who write rules to be responsive to them as well ••.
• The president is driven by what he perceives to be his mandate from the entire electorate or at least those segments who supported him." P. 71. rupting force on rulemaking. But Kerwin skips over this issue and examines coordination among those to whom agencies are accountable. Later, Kerwin relaxes the assumption that the White House is accountable to the citizenry, and only then does he suggest that presidential oversight is not unambiguously desirable (pp. 239, 248) . To the extent that oversight is a proxy for participation, and only to that extent, is more accountability to the elective branches better. 68 For another example illustrative of Kerwin's attitude toward participation, Kerwin states in his introduction to the chapter on the subject that participation both enables agencies to gather needed information and generates greater compliance by those who have participated in the development of a rule (pp. 161-62). The implications for rulemaking here are apparent: All else equal, innovations to rulemaking procedures that would facilitate participation and accountability would improve the rulemaking regime. Of course, the gains of any such improvements would have to be balanced against whatever disadvantages heightened participation and greater accountability might bring. But participation and accountability, at least taken alone, are desirable.
Although the subtext of Rulemaking thus reveals Kerwin's general normative orientation, the book contains no specific prescriptions for nuts-and-bolts changes to existing rulemaking processes. Nowhere does Kerwin explain how particular rulemaking procedures should be changed to facilitate participation. And nowhere does he explain exactly how congressional· or presidential oversight mechanisms should be strengthened. 6 9 This stands to reason, for Rulemaking also supplies -again between the lines -a critique of nearly all rulemaking reforms, given the current state of knowledge ·about how actual rulemaking processes work, and to whose benefit and at whose cost. This is true because most reform proposals presuppose not only a normative theory about what rulemaking should look like, but also a fairly well-developed understanding of what rulemaking in fact looks like. Indeed, reformers intended precisely to narrow the gap between what the regime looks like and what it should look like. But as already explained, and as Kerwin himself repeatedly points out, a robust descriptive theory about how rulemaking actually works must await the future. Consequently, great confidence in specific reform proposals must await the future as well. Should rulemaking procedures provide greater 68. Kerwin's nonnative orientation resurfaces again at the end of the book, at which point he argues that rulemaking cannot be fully understood divorced from the larger political system of which it is part and that to seek "fundamental reform [of] rulemaking without reform of these larger institutions and forces is futile." P. 296.
69. Indeed, Kerwin is somewhat ambivalent about congressional and presidential oversight, given that oversight can be used to further special interests at the greater expense of general interests. [Vol. 93:1511 avenues for public participation in the form of more demanding notice requirements, for example? Maybe, depending on the extent to which existing notice requirements adequately inform the public, who is already participating, and the consequences of such participation.70 At the moment, too little is known about these matters to say with confidence.
Nevertheless, rulemaking reform proposals with committed sponsors abound. In the wake of the last congressional electionand since the appearance of Rulemaking -reform proposals to change rulemaking processes have become highly salient. The latest version of the House of Representative's regulatory-reform bill -the "Regulatory Reform and Relief Act," 71 a subdivision of the "Job Creation and Wage Enhancement Act"7 2 -would alter current rulemaking procedures substantially. Under the proposed act, agencies would be required, for example: to promulgate in the Federal Register a notice of intent to propose a rule ninety days prior to proposing a rule, to publish concurrently with all "major" 73 proposed rules a "Regulatory Impact Analysis" setting forth estimated costs and benefits of the proposed rule, to hold a public hearing on any proposed rule that generated comments from one hundred or more individuals ("acting individually"), to extend the period for comment by thirty days any time one hundred or more individuals request such an extension, 74 and to publish with final rules the 70. A better understanding of how rulemaking works is a necessary but not a sufficient condition to justify enthusiasm in particular reform proposals. Also required is some way to balance the sometimes competing values and norms that animate reform proposals. For example, increased notice requirements might advance the goal of generating greater participation in rulemaking by parties previously uninformed about agencies' agendas, but such notice requirements might also extend the time period required to complete a rule, thus thwarting the goal of agency efficiency. As Kerwin points out, trade-offs are necessary. Pp. 118, 178, 181. 71. H.R. 926, 104th Cong., 1st Sess. (1995 ). 72. H.R. 9, 104th Cong., 1st Sess. (1995 . 73. As of this writing, H.R. 9 defines "major rule" as: any rule subject to section 553(c) [of the APA] that is likely to result in -(A) an annual effect on the economy of $50,000,000 or more; (B) a major increase in costs or prices for consumers, individual industries, Federal, State, or local government agencies, or geographic regions, or (C) significant adverse effects on competition, employment, investment, productivity, innovation, or on the ability of United States-based enterprises to compete with foreign-based enterprises in domestic and export markets .
•.. H.R. 9, 104th Cong., 1st Sess. § 321 (1995) (emphasis added).
74. The bill's provision for extending the period for comment reads: "[The agency] ... shall provide an additional 30-day period for making those submissions •••• " H.R. 9, 104th Cong., 1st Sess. § 203 (1995) (emphasis added). But the APA provides no thirty-day period currently. Rather, § 553 simply requires agencies to "give interested persons an opportunity to participate in the rule making through submission of written data, views, or arguments." 5 U.S.C. § 553(c) (1988) . The period for comment, then, is determined by the particular rulemaking agency's statute, policy, or practice. When agencies are not prescribed by law to allow a specific amount of time, courts consider the sufficiency of the time allowed for comment using essentially a reasonableness standard. See, e.g., Florida Power & Light Co. v. agency's response to whatever substantive comments it received. These particular reform proposals are new only in their partisan packaging. Students of administrative law, representing a wide range of the political spectrum, have long argued for various reforms of rulemaking processes. 75 But as Kerwin rightly observes (pp. 89-90), and as the general tenor of Rulemaking implies, reform proposals risk committing the nirvana fallacy to the extent that they are not supported by a robust descriptive theory of rulemaking. 7 6 , This is not at all to argue that students of administrative regulation currently know nothing about how rulemaking processes actually work, or that debates over various rulemaking reform proposals are hopelessly uninformed. The minority view accompanying the House Report on H.R. 9, states: [The Democrats] strongly support the goal of improving federal regulatory programs through greater use of risk assessment, cost-benefit analysis, and peer review .... . . . The question is not whether regulatory reform is important -but rather how to achieve it in the most cost-effect and responsible manner .
. . . H.R. 9 as reported will create many new layers of bureaucracy, clog the regulatory process, invite litigation, and impose substantial new costs on the federal treasury while doing little to improve the efficiency of our regulatory agencies. H. R. REP. No. 33, 104th Cong., 1st Sess. 69 (1995) . The Democrats may well be right. Interestingly, however, two of the specific measures of the proposed Regulatory Reform and Relief Act echo reforms of the Carter Administration during what Kerwin calls the "participation revolution" of the 1970s. P. 170. Executive Order 12,044, supra note 22, required agencies to provide advance notice of a proposed rulemaking and to provide for a comment period of at least 60 days. P. 174. At that time, such changes were undertaken by a different political party animated by a different ideology and motivated by a somewhat different set of concerns. Kerwin cites a report that the OMB undertook to try to evaluate the effects of Executive Order 12,044's requirements that concluded that the effects of these two reforms were mixed and marginal. P. 175.
77. It may be noteworthy, however, that one can find reasonable positions on either side of most reform debates. Consider, for example, the recommendation by Vice-President Gore and the National Performance Review -the successor to the Regulatory Analysis Review Groups (Carter Administration), the Task Force on Regulatory Relief (Reagan Administration), and the Competitiveness Council (Bush Administration) -that agencies make greater use of negotiated rulemaking. According to the Review's report, agencies should employ negotiated rulemaking processes more often because negotiated rulemaking results in faster rulemaking, greater consensus among interested parties, and, with the latter, less litigation.
See AL GoRE, NATIONAL PERFORMANCE REvmw, FROM RED TAPE TO RESUL'IS: CREAT-ING A GOVERNMENT THAT WORKS BETI 'ER & Cosrs LESS 118-19, 167 (1993) . Secretary Reich has also advocated greater reliance on negotiated rulemaking. See Robert B. Reich, social scientists nor administrative law scholars seeking a deeper understanding of how rulemaking works need start from scratch. 8 1 Still in all, as Kerwin repeatedly observes,82 empirical work on rulemaking is relatively rare. Certainly compared to the literatures on such subjects as judicial review of agency rules, and compared also to recent advances in the application of formal methodological tools to questions that have long concerned administrative law scholars,&3 scholarly work examining who actually participates in rulemaking, how often, with what incentives, with what resources, 81. Moreover, productive debates about such reforms as the increased use of cost-benefit analyses in evaluating proposed rules do not require deep understanding about how rulemaking processes work. Although a cost-benefit proponent would need to know enough about rulemaking to know whether conducting cost-benefit assessments of proposed rules is feasible, one's position on normative questions about the most desirable aims of rulemaking need not depend on advanced understanding of how rulemaking works in practice. Fmally, one can always engage in spirited debate about which experimental rulemaking reforms to try next, though assessing the results of any experiment eventually requires some understanding of how rulemaking works. · LQ. 1 (1994) . [Vol. 93:1511 and with what effect is sparse. More empirical work -whether surveys and descriptive statistics like Kerwin's or case studies or inferential statistics -would both complement recent advances in the field and lend needed grounding to ongoing reform debates.
· CONCLUSION Kerwin begins his book by stating that "it is time for social scientists to match the effort and insights of legal scholars" in their attempt to understand rulemaking {p. xii). It is also time, one might add, for legal scholars to complement their understanding of rulemaking by integrating the social scientists' methodological tools in the pursuit of better understanding of how rulemaking actually works and, only then, how it might be made to work better. For although legal scholars' efforts have indeed yielded many insights in the rulemaking area, the legal scholarship has occasionally suffered from a lack of empirical grounding in social-science research methods, just as the social-science scholarship has occasionally suffered from a lack of understanding of the law that defines and shapes the political institutions many social scientists study. The happy marriage of law and social science would make Rulemaking worthwhile under the terms Kerwin set: "[I]f it does nothing else, this book will be worthwhile if it prods other scholars to examine some phase of rulemaking" (p. 297). In the meantime, the book does do something else: For the newcomer, Rulemaking is a solid introduction to the subject; for administrative law scholars and administrative lawyers, it is a sensible if simple overview that adds to what is known about making rules in an interesting and instructive way.
